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The President’s Page 


By AUGUSTUS F. MACK, JR. 
President, Los Angeles Bar Association 


Enroute to the Annual Meeting of the 
American Bar Association in New York 
last month I looked in on several local bar 
associations. One thing that impinged it- 
self on my cerebral cortex was this—we 
are the third largest local bar association 
in the country but are without quarters 
where members may break bread or relax. 

I refer to the oft-discussed possibility 

Pirecidias Ges Black of a Club Room or Club Quarters for 

the Association. Many members have 
longed for a spot where they could lunch with brother lawyers 
in pleasant surroundings at reasonable prices; where they might 
conveniently meet one another in an atmosphere conducive to 
legal tales or general discourse; where they could simply relax 
over the noon hour or after court. It has been a dream of the 
Association for years, a dream not yet come true. 

Examples of local association club quarters are varied. Notable 
is the Association of the Bar of the City of New York with its 
own many-storied building where members may both lunch and 
dine, use the splendid library, use the many committee rooms and 
other facilities. The Chicago Bar Association has several floors of 
a down-town office building where luncheon is served and mem- 
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bers may meet informally. San Francisco serves light and tasty 
lunches atop one of the fine office buildings ; the capacity is limited 
but well used. Dallas Bar Association, with a little less than 1,000 
members, has a pleasant meeting and luncheon room on the ground 
floor of the Hotel Adolphus; the hotel furnishes all food service 
under close association supervision and the room is used for com- 
mittee and Saturday morning panel discussions. 


Whether the time is presently propitious for our own Club 
Rooms I do not know, but propose to find out. The problem should 
be thoroughly and intently explored on a long-range basis. Financ- 
ing such a project alone is a sizable undertaking that could take 
several years. By the same token, the Los Angeles Bar Associa- 
tion has come to be and definitely now is a large scale operation. 
We must “think big” and follow up. 

I shall consult with the Board of Trustees on the appointment 
of a special committee to completely canvass the situation and 
report at the earliest practicable moment. We shall continue from 
there and you will be fully advised. 


ll 
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The Practice of Law in the 
Elizabethan Style 


ANON. 
This Paper Was Read at a Meeting of the Chancery Club in May, 1957 


Procedures, customs, language, quaint to us, followed or used 
by lawyers in Queen Elizabeth’s time, are mirrored in the literature 
of that fabulous age. Its poets and dramatists used legal terms and 
metaphors with a freedom never equalled before or since. The 
excerpts here assembled from their writings are offered for the 
benefit of the present day lawyer who may wish to pattern his 
practice on Elizabethan models. 

These fragments may serve as an introduction, supplying the 
aspiring scholar with a small part of the learning his antiquarian 
role demands. They will not prepare him for all emergencies, nor 
is it represented that the examples which follow will equip the 
modern lawyer with the Elizabethan lawyer’s “quiddities * * *, 
his quillets, his cases, his tenures, and his tricks” (Hamlet, V, 1). 

Use of plenty of words. The Elizabethan lawyer was no mean 
practitioner of this art, which modern lawyers have advanced to 
so high a degree of perfection. Witness an excerpt from a poet 
and dramatist, learned (a translator of Homer), and a contem- 
porary of Shakespeare’s later years. The subject matter is a di- 
vorce decree. 

“Cornelio: Have you made it strong in law, Master Notary? 
Have you put in words enough? 

Notary: I hope so, sir; it has taken me a whole skin of parch- 
ment, you see. 

Corn.: Very good; and is egress and regress in? 

Notary: I'll warrant you, sir * * *” (a magnificently prolix 
document follows). (George Chapman, All Fools, IV, 1, quoted in 
Clarkson and Warren, The Law of Property in Shakespeare and 
the Elizabethan Drama, Baltimore, 1942, pp. 174-5.) 

The advice of the queen mother to Polonius is good : 

“More matter, with less art.” 

(Hamlet, IT, 2.) 

How many of us have merited this doubtful compliment ? 

“Duke of Austria: What cracker is this same that deafs our ears 

With this abundance of superfluous breath?” 

(King John, II, 1.) 
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Or this? 

“Bastard: Here’s a large mouth, indeed, 

That spits forth death and mountains, rocks and seas, 

Talks as familiarly of roaring lions 

As maids of thirteen do of puppy-dogs. 

What cannoneer begot this lusty blood ? 

He speaks plain cannon fire, and smoke, and bounce ; 

He gives the bastinado with his tongue; 

Our ears are cudgell’d;” 

(King John, II, 1.) 

Words as outlet. Chapman’s satirical lines, quoted above, were 
directed at lawyers’ verbosity. The same thought is fleetingly re- 
flected in another passage which recognizes that for others—clients, 
for example—a flow of words may have a therapeutic effect: 
“Duchess: Why should calamity be full of words? 

Queen Elizabeth: Windy attorneys to their client woes, 

Airy succeeders of intestate joys, 

Poor breathing orators of miseries! 

Let them have scope : though what they do impart 

Help nothing else, yet do they ease the heart.” 

(King Richard III, IV, 4.) 

Conciliation. Try this from Katharina, herself a tardy convert 
to matrimony, on a wife seeking a divorce: 

“Thy husband is thy lord, thy life, thy keeper, 

Thy head, thy sovereign; one that cares for thee, 

And for thy maintenance commits his body 

To painful labour both by sea and land, 

To watch the night in storm, the day in cold, 

Whilst thou liest warm at home, secure and safe; 

And craves no other tribute at thy hands 

But love, fair looks, and true obedience ; 

Too little payment for so great a debt. 

Such duty as the subject owes the prince, 

Even such a woman oweth to her husband ; 

And when she’s froward, peevish, sullen, sour, 


And not obedient to his honest will, 
What is she but a foul contending rebel, 
And graceless traitor to her loving lord 
(Taming of the Shrew, V, 2.) 


. 

















Aucust, 1957 293 


But there may come a time when conciliation will no longer 
work: 

“Suffolk: For what is wedlock forced but a hell, 

An age of discord and continual strife? 

Whereas the contrary bringeth bliss, 

And is a pattern of celestial peace.” 

(1 Henry VI, V, 5.) 

Concerning wills. In times considerably antedating the Eliza- 
bethan, the making of a will was considered a religious duty, and 
intestacy not only a disgrace, but a peril to the soul, for two reasons, 
(1) apprehension that the deceased may have died unconfessed, 
and (2) the likelihood that he may not have made those disposi- 
tions in favor of pious uses which his will, drawn by an ecclesiastic, 
would have made. The second of these reasons ceased to be opera- 
tive in the thirteenth century, when the Church acquired super- 
vision over intestate administration in order to “see that the 
property, of which he [the intestate] might have disposed by will, 
is distributed for the good of his soul” (1 Holdsworth, History 
of English Law, quoted, Clarkson and Warren, page 195). 

An incident coming down to us from the twelfth century so 
strikingly illustrates the effects of not making a will that it is a 
wonder the trust companies have not made use of it. The incident 
concerns one Fawkes of Breauté, who was poisoned and is said 
to have been found “dead, black, stinking, and intestate” (2 Pollock 
& Maitland, History of English Law Before the Time of Edward 
[, pp. 358-361, quoted in Clarkson and Warren, p. 193). 

If your client is sick: 

“You shall doe well if you be sicke to set 

Your state in present order. Make your will.” 

(Cyril Tourneur, The Atheist’s Tragedy, II, 1, quoted in Clarkson 
and Warren, p. 233.) 

If your client is in a fair state of health: 

“There’s no enforcement 

To make your will, being in such perfect health.” 

(Thomas Heywood, Fortune by Land and Sea, III, 1, quoted in 
Clarkson and Warren, p. 236.) 
Or thinks he is: 


1Parliament from time to time intervened “in correction of the Church’s abuses and 
negligence,” diminishing the authority of ecclesiastics over intestate succession, and 
finally, in 1670, abolishing it altogether (Clarkson and Warren, page 196). 
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THE FISHERMAN AND THE 
BLUE-CHIP GENIE... 


A fisherman one day accidently released a Genie 
from imprisonment in a bottle. The Genie had 
been shut up by a curse for seven thousand 
years and was delighted to be out again in nice 
weather. 

“Make a wish,” he said to the fisherman. “Any- 
thing. The riches of the earth. Just name it and 
it’s yours.” “Let me talk it over with my wife,” 
said the fisherman who was a‘family man. 


The fisherman’s wife had read all the latest 
novels and was up on the djinns-and-outs of 
miraculous bequests. “Get it in blue-chip stocks 
and real estate,” she said. 


True to his word, the Genie handed the fisher- 
man a buldging portfolio and vanished in a puff 
of purple smoke. 


Within six months the fisherman had a nervous 
breakdown trying to manage his investments 
and, since he never had time to come home at 
night, his wife went home to her mother in 
Damascus. (She is still there.) 


MORAL: Apparently some Genies haven’t yet 
heard about Bank of America Investment Man- 
agement Service—an inexpensive but invaluable 
way to simplify their client’s property problem 
Any branch can tell you about it. 


BANK OF 
AMERICA 


NATIONAL TRUST AND SAVINGS ASSOCIATION 
eemeee reoeea, Caron meveemce ¢: r% 
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“Anne: What is your will? 

Slender: My will? Od’s heartlings, that’s a pretty jest indeed! 

I ne’er made my will yet, I thank heaven. I am not such a sickly 
creature, I give heaven praise.” 
(The Merry Wives of Windsor, III, 4.) 

Grandpré’s metaphor in King Henry V will seem unfortunate 
to professional fiduciaries and a good many probate lawyers: 

“And their executors, the knavish crows, 

Fly over them, all impatient for their hour.” 
(King Henry V, IV, 2.) 

Perhaps there is unnecessary solemnity in directing the discus- 
sion in the direction King Richard suggests : 

“Let’s talk of graves, of worms and epitaphs ; 

Make dust our paper, and with rainy eyes 

Write sorrow on the bosom of the earth; 

Let’s choose executors and talk of wills.” 
(King Richard IT, III, 2.) 

It is hoped that the following exhortation to an executor 


—s 


s 
unnecessary in most cases : 

“I make your grace my executor, and, I beseech yuu, 

See my poor will’s fulfilled; sure, I shall walk else.” 
(Fletcher, The Humorous Lieutenant, III, 5, quoted in Clarkson 
and Warren, p. 260.) 

An ante mortem oath by the executor may help in some cases: 

“Diego: | would before these neighbours, 

Have you to swear, sir, that you will see it executed, 

And what I give let equally be render’d, 

For my soul’s health.” 

(Fletcher and Massinger, The Spanish Curate, LV, 5, quoted in 
Clarkson and Warren, p. 260.) 

Thomas Heywood’s opinion of executors is generally unfounded, 
| hope: 

“Women be forgetful, children be unkind, 

E-xecutors be couetuous, and take what they can finde.” 

(If You Know Not Me, Part I], quoted in Clarkson and Warren, 
p. 259.) 

The following illustrates grief tempered with a wistfulness that 
is touching : 

“Romelio: Here's the man brought word your father dyed i’ th’ 


Indies. 
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Julio: He died in perfect memory, I hope, 

And made me his heyre.” 
(John Webster, The Devil’s Law-Case, II, 1, quoted in Clarkson 
and Warren, p. 232.) 

Ben Johnson has similar lines descriptive of an attitude which 
I am sure has passed away since the Elizabethan age. Pennyboy, 
Jr. and Picklock, a lawyer, are speaking of the former’s father : 

“Pennyboy, Jr.: A right kind-natured man, 

To die so opportunely. 

Picklock: And to settle 

All things so well!” 
( The Staple of News, I, 1, quoted in Clarkson and Warren, p. 282.) 

The substance of the following comment, with suitable modifica- 
tions to fit particular circumstances, will do in almost any case 
where the client objects to the will that is produced: 

“Elinor: Thou unadvised scold, I can produce 

A will that bars the title of thy: son. 

Constance: Ay, who doubts that? a will! a wicked will; 

A woman’s will; a canker’d grandam’s will.” 


(King John, II, 1.) 
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The following cannot be said of some claims (about wills and 
other things) that we have heard of : 

“’Tis no sinister nor no awkward claim, 

Pick’d from the worm-holes of long-vanish’d days, 

Nor from the dust of old oblivion rak’d.” 

(King Henry V, II, 4.) 

Exordium. If the testator wants to insert a self-serving declara- 
tion that his mind is sound, he can hardly do better than use the 
recital Shakespeare used in his own will, that he is “in perfect 
health & memorie, god be praysed.” 

The somewhat expanded.version employed by another testator 
will not be far off in most cases: 

“beyng at this present tyme, praise and thanks be given to th’ 
almyghtie and eu’lasting God, of good & p’fete remembraunce 
altho’ somthynge towched wth dyvers infirmities of the bodye,” 
(quoted in Clarkson and Warren, p. 232.) 

Incorporeal bequest. To those testators who bequeath their souls 
—the only bequest which is tax free nowadays—may be commended 
the form adopted by Lucrece: 

“My soul and body to the skies and ground.” 

Or the same thought more elaborately expressed by Thomas 
Heywood : 

“The next I give, it is my Soule to Heaven, 

Where my Creator reignes: my words thus end, 

Body to Earth, my Soule to Heaven ascend.” 

(The Royall King and Loyall Subject, V, quoted in Clarkson and 
Warren, p. 248.) 

Estate plan. Elizabethan style has more of elegance than Eliza- 
bethan law (as expounded by the poets) has of validity. As to 
the latter, the practitioner needs to observe a certain caution. I 
should be grieved to learn, for example, that any reader of these 
comments had adopted the estate plan of Portia’s father, in con- 
ferring his daughter’s hand on whoever should choose the casket 
in which her portrait was entombed, and requiring unsuccessful 
candidates to renounce marriage for good. The latter of these 
somewhat unusual requirements, being in restraint of marriage, 
would be illegal; and I have doubts about the first. 


The practitioner should be warned that a bequest following 
the example set by ShakeSpeare in his own will, of the testator’s 
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“second best bed” to his wife, will not ordinarily get him very far 
on the marital deduction. 

Unlawful detainer. George Middleton’s method of getting rid of 
an undesirable tenant, though effective, seems a little drastic: 

“Sir Launcelot: | had but one house left me in all the world, sir 
* * * and now a villain has unjustly wrung me out, and took 
possession on’t. 

Dampit: Has he such feats? Thy best course is to bring thy 
ejectione firmae, and in seven year thou mayst shove him out by 
the law. 

Sir L.: Alas, an’t please your worship, I have small friends and 
less money ! 

Dam.: * * * hast no money? why, then, my advice is, thou must 
set fire a’ th’ house, and so get him out.” 

(A Trick to Catch the Old One, IV, 5, quoted in Clarkson and 
Warren, pp. 167-168. ) 

Another estate plan. A trust with a few extra frills: 

“Antonio: So please my lord the duke, and all the court, 

To quit the fine for one half of his goods, 

I am content; so he will let me have 

The other half in use, to render it, 

Upon his death, unto the gentleman 

That lately stole his daughter : 

Two things provided more, that, for this favour, 

He presently become a Christian ; 

The other, that he do record a gift, 

Here in the court, of all he dies possess’d, 

Unto his son Lorenzo, and his daughter.” 

(The Merchant of Venice, IV, 1.) 

Unlawful practice of the law. They had this problem at least 
as early as Ben Johnson’s time: 

“He is the prelate of the parish here... . 

Makes all the matches and the marriage feasts 

Within the ward; draws all the parish wills, 

Designs the legacies, and strokes the gills 

Of the chief mourners.” 

(The Magnetic Lady, I, 1, quoted in Clarkson and Warren, p. 238.) 
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Advice about credit. Ancient Pistol has a word of caution here: 

“Pistol (to Hostess) : Come, let’s away. 

My love, give me thy lips. 

Look to my chattels and my moveables : 

Let senses rule, the word is ‘Pitch and pay ;’ 

Trust none ; 

For oaths are straws, men’s faiths are wafercakes, 

And hold-fast is the only dog, my duck :” 

(King Henry V, II, 3.) 

Advice about leases. 1f you have a client who, hating a lease 
expiring in one year, proposes to redecorate the premises elabor- 
ately or erect a height-limit building, the following may stop him: 

“Why so large cost, having so short a lease, 

Dost thou upon thy fading mansion spend ?” 

(Sonnet 146.) 

Jury. It is a good thing to know, or it may prove a useful 
alibi that : 

“The jury, passing on the prisoner’s life 

May, in the sworn twelve, have a thief or two 

Guiltier than him they try.” 

(Measure for Measure, IT, 1.) 

Police Commission. Lawyers are often asked to serve on police 
and similar commissions. In such a case it is a good idea for the 
lawyer to know what instructions should be issued to the gen- 
darmerie under his supervision : 

“Dogberry: * * * This is your charge: you shall comprehend all 
vagrom men; you are to bid any man stand, in the prince’s name. 

Watchman: How if a’ will not stand? 

Dogb.: Why, then take no note of him, but let him go; and pres- 
ently call the rest of the watch together, and thank God you are 
rid of a knave. * * * Well, you are to call at all the alehouses, and 
bid those that are drunk get them to bed. 

Watch.: How if they will not? 

Dogb.: Why then, let them alone till they are sober : if they make 
you not then the better answer, you may say they are not the men 
you took them for. 

Watch.: Well, sir. 

Dogb.: lf you meet a thief, you may suspect him, by virtue of 
your office, to be no true man; and, for such kind of men, the less 
you meddle or make with them, why, the more is for your honesty. 
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Watch.: If we know him to be a thief, shall we not lay hands on 
him? 

Dogb.: Truly, by your office you may; but I think they that 
touch pitch will be defiled. The most peaceable way for you, if you 
do take a thief, is to let him show himself what he is and steal out 
of your company.” 

(Much Ado About Nothing, IIT, 3.) 

Plausible rascality (of.our opponents, naturally) : 

“Bassanio: The world is still deceiv’d with ornament. 

In law, what plea so tainted and corrupt 

But, being season’d with a gracious voice, 

Obscures the show of evil? In religion, 

What damned error, but some sober brow 

Will bless it and approve it with a text, 

Hiding the grossness with fair ornament? 

There is no vice so simple but assumes 

Some mark of virtue on his outward parts.” 

(Merchant of Venice, IIT, 2.) 

“Gloucester: But then I sigh, and, with a piece of scripture, 

Tell them that God bids us do good for evil: 

And thus I clothe my naked villany 

With old odd ends stol’n forth of holy writ, 

And seem a saint when most I play the devil.” 

(Kng Richard ITI, I, 3.) 

“Antonio: The devil can cite Scripture for his purpose. 

An evil soul, producing holy witness, 

Is like a villain with a smiling cheek, 

A goodly apple rotten at the heart. 

O, what a goodly outside falsehood hath !” 

(Merchant of Venice, I, 3.) 


Perhaps in dealing with such adversaries, the wish expressed by 
the unhappy Timon has at times seemed appropriate : 


“* * * Crack the lawyer’s voice, 
That he may never more false title plead, 
Nor sound his quillets shrilly :” 
(Timon of Athens, TV, 3.) 
Opposing modification of a decree. Try Portia’s argument : 
“Portia: It must not be, there is no power in Venice 
Can alter a decree established : 
"Twill be recorded for a precedent, 
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And many an error by the same example, 
Will rush into the state. It cannot be.” 
(Merchant of Venice, IV, 1.) 
Precedent. We are not to be slaves to it. 
“Coriolanus: * * * What custom wills, in all things should we 
do ’t; 
The dust on antique time would lie unswept, 
And mountainous error be too highly heap’d 
For truth to o’erpeer.” 
(Coriolanus, II, 3.) 
A plea for mercy. In desperate straits, we summon Isabella to 
our aid: 
“* * * Well, believe this, 
No ceremony that to great ones ‘longs, 
Not the king’s crown, nor the deputed sword, 
The marshal’s truncheon, nor the judge’s robe, 
Become them with one half so good a grace 
As mercy does. 
If he had been as you, and you as he, 
You would have slipp’d like him; but he, like you, 
Would not have been so stern.” 
(Measure for Measure, IT, 2.) 
Or Portia: 
“The quality of mercy is not strain’d, 
It droppeth as the gentle rain from heaven 
Upon the place beneath: it is twice bless’d; 
It blesseth him that gives and him that takes: 
*Tis mightiest in the mightiest; it becomes 
The throned monarch better than his crown; 
His scepter shows the force of temporal power, 
The attribute to awe and majesty, 
Wherein doth sit the dread and fear of kings; 
But mercy is above this sceptred sway, 
It is enthroned in the hearts of kings, 
It is an attribute to God himself, 
And earthly power doth then show likest God’s 
When mercy seasons justice.” 
(Merchant of Venice, IV, 1.) 
Questioning a psychiatrist (on cross examination, preferably). 
“Canst thou not minister to a mind diseased, 
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Pluck from the memory a rooted sorrow, 

Raze out the written troubles of the brain, 

And with some sweet oblivious antidote 

Cleanse the stuff’d bosom of that perilous stuff 

Which weighs upon the heart?” 

( Macbeth, V, 3.) 

If the witness answers (as he may) : 

“Therein the patient must minister to himself,” 

It will be appropriate to say: 

“Throw physic to the dogs; I'll none of it.” 

Demeanor to other lawyers (recommended even toward adver- 
saries described under a preceding heading) : 

“And do as adversaries do in law, 

Strive mightily, but eat and drink as friends.” 

(Taming of the Shrew, I, 2.) 

Dress. Polonius has some good advice : 

“Costly thy habit as thy purse can buy, 

But not express’d in fancy; rich, not gaudy; 

For the apparel oft proclaims the man.” 

(Hamlet, I, 3.) 

The law's delay. The law’s delay produces an almost perfect 
balance of suffering and contentment as between plaintiffs on the 
one hand and defendants on the other. Few have suffered from it 
so keenly as to propose Hamlet’s remedy: 

“For who would bear the whips and scorns of time 

The oppressor’s wrong, the proud man’s contumely, 

The pangs of dispriz’d love, the law’s delay, 

The insolence of office, and the spurns 

That patient merit of the unworthy takes, 

When he himself might his quietus make 

With a bare bodkin ?” 

(Hamlet, III, 1.) 

Perhaps it was easier to put up with the law’s delay in a time 
more spacious and leisurely than the present. The modern lawyer, 
who has no time for such Miltonic frivolities as 

“To sport with Amaryllis in the shade, 

Or with the tangles of Neaera’s hair” 
may well envy the period of rest for the Elizabethan lawyer that 
Rosalind tells us about: 
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“Rosalind: * * * Time travels in divers paces with divers persons. 
I'll tell’ you who Time ambles withal, who Time trots withal, who 
Time gallops withal, and who he stands still withal. * * * 

Orlando: Who stays it still withal ? 

Ros.: With lawyers in the vacation ; for they sleep between term 
and term, and then they perceive not how Time moves.” 

(As You Like It, III, 2.) 

Portrait of a judge (by an observer) : 

“Jaques: And then the justice, 

In fair round belly with good capon lin’d 

With eyes severe, and beard of formal cut, 

Full of wise saws and modern instances ; 

And so he plays his part.” 

(As You Like It, II, 2.) 

Portrait of a judge (by himself) : 

“Lord Say: Long sitting, to determine poor men’s causes, 

Hath made me full of sickness and diseases.” 

(2 King Henry VI, IV, 7.) 
Advice to a judge (not particularly recommended) : 
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“Falstaff: * * * God give your lordship good time of day. I am 
glad to see your lordship abroad; I heard say your lordship was 
sick; I hope your lordship goes abroad by advice. Your lordship, 
though not clean past your youth, hath yet some smack of age in 
you, some relish of the saltness of time ; and I most humbly beseech 
your lordship to have a reverent care of your health.” 

(2 King Henry IV, I, 2.) 

Affidavit of Prejudice. This form, or something modeled upon 
it, may be used where the speaker does not mind a brief sojourn 
as the county’s guest, and has no intention of appearing in the 
particular judge’s court any more: 

“Oueen Katharine: * * * I do believe, 

Induc’d by potent circumstances, that 

You are mine enemy; and make my challenge 

You shall not be my judge; for it is you 

Have blown this coal betwixt my lord and me, 

Which God’s dew quench! Therefore I say again, 

I utterly abhor, yea, from my soul 

Refuse you for my judge; whom, yet once more, 

I hold my most malicious foe, and think not 

At all a friend to truth.” 

(King Henry VIII, II, 4.) 

Description of any group of lawyers (almost) : 

“Wolsey: You have here, lady, 

And of your choice, these reverend fathers; men 

Of singular integrity and learning, 

Yea, the elect o’ the land, who are assembled 

To plead your cause.” 

(King Henry VIII, II, 4.) 

Good advice (to a lawyer or anyone) : 

Polonius again : 

“This above all: to thine own self be true, 

And it must follow, as the night the day, 

Thou canst not then be false to any man.” 

(Hamlet, I, 3.) 

Good name (of client or lawyer) : 

“Tago: Good name in man and woman, dear my lord, 

Is the immediate jewel of their souls: 

Who steals my purse steals trash; ’tis something, nothing ; 

’T was mine, ’t is his, and has been slave to thousands: 
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But he that filches from me my good name 
Robs me of that which not enriches him, 
And makes me poor indeed.” 
(Othello, III, 3.) 
A worthy ambition (for a lawyer or anyone) : 
“King Henry: * * * By Jove, I am not covetous for gold, 
Nor care I who doth feed upon my cost ; 
It yearns me not if men my garments wear ; 
Such outward things dwell not in my desires ; 
But if it be a sin to covet honour, 
I am the most offending soul alive.” 
(King Henry V, IV, 3.) 
Epitaph (fitting postscript to the sojourn of one who has learned 
“To scorn delights and live laborious dayes’’) : 
“Siward: * * * They say, he parted well, and paid his score: 
And so, God be with him!” 
(Macbeth, V, 7.) 
“Antony: His life was gentle, and the elements 
So mix’d in him that Nature might stand up 
And say to all the world, “This was a man!’ ” 
(Julius Caesar, V, 5.) 
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The Expert Medical Testimony 
Project 


By CLARENCE B. RUNKLE, 
Judge of Superior Court, Los Angeles County 


The “battle of experts” between opposing doctors in personal 
injury litigation, who often appear to be advocates instead of wit- 
nesses, and the adoption of pre-trial procedure in California have 
stimulated great interest in the Expert Medical Testimony Project 
devised and operated since December 1, 1952, in the Supreme 
Court* of New York County, at the City of New York. 

Some of the conflicts in medical testimony result from honest 
differences of opinion in areas of uncertainty in medical science. 
Many, however, are the product either of incompetency or bias or 
both. Since the judge of the facts, whether on the bench or in the 
jury box, is almost always untrained in medicine and is therefore 
dependent on the medical witnesses for his fact material, the con- 
fusion produced by the “battle of experts” leaves him bewildered. 
His decision is little more than an uneducated guess. One objective 
of the Project, therefore, is the improvement of the fact material 
out of which the judgment is made. 

Another objective is the reduction of calendar congestion by 
effecting settlements where the impediment is a wide gulf between 
opposing medical opinions. 

In aid of these objectives the Project was set up in New York 
and operated for two years on an experimental basis with funds 
supplied by the Ford Motor Company Fund and the Alfred P. Sloan 
Foundation. By December 1, 1954, success was so well established 
that the cost was included in the court’s budget. 

Since the basic function of the Project is to provide medical evi- 
dence deserving of the respect and confidence of all concerned, the 
New York Academy of Medicine and the New York County Medi- 
cal Society, in a fine spirit of medico-legal collaboration, designated 
and procured the cooperation of physicians of outstanding ability 
and unquestioned integrity to compose the panels in the several 
medical categories required. The panels varied in size from 15 in 
orthopedics, 10 in neurosurgery down to 1 in malignancy and 
trauma. 


*The top trial court in New York, corresponding to our Superior Court. 
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A Medical Report Office was established, in charge of a deputy 
clerk of the Supreme Court, where these panel lists are maintaine:| 
in strictest secrecy. 


When a pre-trial judge encounters the need of impartial medical 
opinion in his exploration of the damage issue, he refers the case 
to the Medical Report Office, specifying the medical specialty in 
volved, that is, the particular panel to be used. Neither the judge 
nor any of the attorneys knows who the medical expert will be. 
The pre-trial conference is then continued to a date subsequent to 
the anticipated physical examination of the plaintiff. 


The attorneys then go to the Medical Report Office. The clerk 
in charge takes the top name on the designated panel (the panels 
constantly rotate) and makes the arrangements for the examina- 
tion. He gives the attorneys printed instructions which require, 
among other things, the submission to the expert of all medical 
reports relating to the injuries, from doctors employed by both 
sides, the subpoenaing to the expert’s office of all hospital records, 
x-rays and other available documentary information, etc. 


The impartial expert then makes the examination, procures such 
additional x-ray, laboratory or other work or tests as he deems 
necessary, and renders his report in triplicate to the Medical Report 
Office, together with his bill. The original report is placed in the 
court file for the judge and one copy is sent to each attorney. 


At the continued pre-trial conference, the damage issue is re- 
explored in the light of the impartial expert’s report. ‘The radical 
differences between the medical views of the respective parties are 
often resolved, resulting in a settlement. 


Parenthetically, only personal injury and wrongful death cases 
are pre-tried in New York and the pre-trial procedure is limited 
to settlement efforts. 


If the case goes to trial, either party or the trial judge may call 
the expert as a witness without cost to any party. This is done 
through the deputy clerk in the Medical Report Office. No sub- 
poena is necessary and the doctor’s time is conserved. Neither 
party is precluded from putting on his own medical evidence or 
attacking, in any proper way, the testimony of the impartial expert. 
However, any cross-examination of the impartial expert usually 
differs greatly from such examinations of partisan experts because 
he cannot be impugned on the basis of source of compensation or 
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other type of actual or fancied bias and the net result is a marked 
increase in the dignity of the proceeding. 

The expert’s fees are generally within an anticipated range and, 
if so, are promptly paid from the fund by the deputy clerk. If not, 
the bill is referred to the pre-trial judge for determination and is 
then paid by the clerk. No part of the fees, either for examination 
and report or for testimony, is ever paid by either litigant pros- 
pectively or even retrospectively through a cost bill. The necessity 
for utter impartiality requires avoidance of any possibility that he 
expert might consciously or unconsciously be affected by any knowl- - 
edge or supposition that his compensation comes from one of the 
partisans. 

A reference to the Medical Report Office may also be made by 
the trial judge, either before or during the trial and substantially 
the same procedure is followed except for necessary expediting. 
The procedure is sometimes used by the calendar judge in determin- 
ing a motion for preferential setting. 

The foregoing is only a thumbnail sketch of the Project. For 
details and statistical results the reader is referred to the report of 
the Special Committee of the Association of the Bar of the City of 
New York on the Medical Expert Testimony Project, published 
by MACMILLAN under the title of “Impartial Medical Testi- 
mony.” 

The New York experience shows that most of the referred 
cases involved injuries manifesting few objective symptoms. About 
40% involved claims of post-concussion syndromes, 29% were 
fractures, and about 7% were claims of back injuries. So, the 
“specialities most in demand were neuropsychiatry, orthopedics and 
roentgenology. 

The results varied greatly, from complete justification of plain- 
tiff’s claims and even the discovery of injuries overlooked by 
plaintiff’s own doctor, to the total demolition of the claim. In about 
one-fourth of the cases x-ray trouble was discovered—either fail- 
ure to take any, or taking them badly or at the wrong time, or mis- 
reading them. A common error was misinterpretation of suture 
lines as fractures. Neglect of helpful diagnostic procedures and 
laboratory techniques was frequently disclosed. 

Settlement accomplishments are difficult to appraise because of 
the impossibility of discerning the effective motivations or pressures. 
No one can be sure that a particular settlement would not have 
been effected anyhow. Moreover, most of the referred cases were 
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conspicuously resistant to settlement. They constituted the hard 
core of the lot. 

Of 238 referred cases, 120, or about 50%, were settled before 
the cut-off date of the statistical period which ended December 1, 
1954 (some were still awaiting trial with possibility of later settle- 
ment), 66 at or before resumed pre-trial conferences, 36 between 
pre-trial and trial and 18 during trial. Allowance.must be made for 
the tendency of many lawyers to hold out until they get “right 
under the gun.” Eight of the referred cases, though not settled, were 
transferred by consent to a lower court. Thus, it appears that well 
over one-half of the referred cases were or would be settled or 
otherwise disposed of without trial. 

More speculative but none the less important are the intangible 
results. Attorneys, though they may puff up their claims in trial, are 
given pause as professional men in their private conferences be- 
tween themselves, by concededly credible evidence. It is highly 
probable that the very existence of the Project with its potential 
for exposure of incompetency, carelessness and error, is a strong 
deterrent to false or grossly exaggerated medical claims by both 
doctors and lawyers, with a consequent salutary effect on non- 
referred cases. Doctors, motivated by a justifiable pride to protect 
their professional reputation may be stimulated to greater care in 
diagnosis and treatment and to increased prudence in rendering 
opinions either through reports or testimony in court. Bargains 
for favorable testimony are less apt to be made when there is a 
definite risk of exposure of bias-induced error. It is reasonable to 
anticipate many benefits even in the cases not referred to the 
Project. 

The total amount spent for fees of the appointed experts during 
the two-year experimental period in New York was only $20,383.35, 
much below the anticipated cost since each of the two Foundations 
put up $20,000. It was calculated by this conservative committee 
that the overall savings were more than ten times this fee cost. 
This economy clearly dictated the inclusion of the Project in the 
court’s budget. 


The unanimously favorable appraisal of the results of the Project 
in New York strongly indicate the desirability of its creation and 
use in California, at least in the counties having large litigation 
volume. A committee of the Superior Court judges in Los Angeles 
County is now working on the matter. 
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TAX REMINDER 
How to Pay More Than the Amount of 


Your Taxes or, Penalties and Interest 
By J. DAN OLINCY* 


The purpose of penalties and interest in the tax system is to 
insure the timely payment of all taxes due. When an individual’s 
timely tax payments are less than the final amount of his income 
tax liability for a particular year, the Government may collect the 
following amounts in addition to the deficiency in tax: 

1. /nterest at the rate of 6% a year. I.R.C. sec. 6601. Interest 
is computed on any penalties or additions to the tax as well as on 
the deficiency. However, the Code provides that there shall be no 
interest on interest. In general, interest runs from the original 
due date of the return to the date the deficiency is paid, but an 
extension of time to file a return does not delay the commencement 
if interest. 

2. Additions to the tax. 1.R.C. sec. 6651-59. There are 3 impor- 
tant penalties which are termed “additions” to the tax. All are 
computed only on the amount of any deficiency in tax payments 
and not on a taxpayer’s total liability. These penalties are imposed 
only if the taxpayer did not make timely payments in an amount 
equal to his final tax liability (without reduction for loss carry- 
backs from later years). 

a. Delinquency penalty of 5% for each month or fraction thereof, 
limited to a maximum penalty of 25%. I.R.C. sec. 6651. This 
addition is imposed for failure to file a return on the date prescribed, 
but such failure will be excused if due to a “reasonable cause.” 
If a taxpayer exercised ordinary business care and prudence and 
still was unable to file his return timely, no penalty will be assessed. 
Particular factors which establish reasonable cause include reliance 
on the advice of competent tax counsel if the advice was timely 
sought, reasonable practical difficulties or reasonable mistakes. 

b Negligence penalty of 5%. 1.R.C. sec. 6653 (a). This addition 
is irnposed for negligence or intentional disregard of rules or regu- 


*Member of the Taxation Committee, Los Angeles Bar Association; LLB. Stan- 
ford, 1953; member Los Angeles Bar Association; Certified Public Accountant, 
Calif. tnia, 1953. 
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lations without intent to defraud. In general, when a taxpayer 
keeps his books and prepares his returns in good faith, honestly 
and with full disclosure of all relevant facts, the penalty will not 
be imposed. Similarly, the employment of competent tax counsel 
will avoid such imposition. This addition will be imposed on the 
entire amount of any deficiency, even though only part of it is due 
to negligence. 

c. Fraud penalty of 50%. I.R.C. sec. 6653 (b). Fraud consists 
of an intent to evade taxes. The taxpayer’s state of mind will 
generally be inferred from the course of conduct he pursues. For 
a carefully elaborated and well documented survey of the problem 
see Balter, Fraud Under Federal Tax Law, 2d Ed. (Commerce 
Clearing House, 1953). If the fraud penalty is assessed, no penal- 
ties for delinquency or negligence may be imposed. Like the negli- 
gence penalty, if any part of a deficiency is due to fraud, the entire 
deficiency is subject to the 50% addition. 

As well as collecting these ad valorem penalties, the Commis- 
sioner may impose criminal penalties under I.R.C. sec. 7201, et seq. 
They overlap the civil fraud penalties and may be asserted in 
addition thereto. An element of all criminal penalties is wilfulness. 

Whenever a deficiency exists, whether the Commissioner will 
impose only interest, or will also impose the 5% negligence penalty, 
the 5 to 25% delinquency penalty, or the 50% fraud penalty, 
and/or criminal sanctions wil depend on his administrative discre- 


tion. The exercise of such discretion cannot be predicted except 


within broad ranges, but it probably will depend on the degree of 
culpability of the taxpayer, any extenuating circumstances, and the 
evidence available and provable, as well as the importance of the 
case, including the amount involved in the particular case and its 
importance as a principle. 

These remedies are not available to the Government in the case 
of a deficiency in estimated income tax payments ; there the exclu- 
sive remedy is interest at 6% a year from the date the payment 
is due, under I.R.C. sec. 6654. For a further discussion, see the 
Tax Reminder in the April, 1956 Los Angeles Bar Bulletin. 

With a few exceptions, these same general remedies are appli- 
cable to defiiciencies in California income taxes and Federal estate, 
gift or other taxes imposed under the Internal Revenue Code. 
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By George Harnagel, Jr. 


James Graham is a veteran of over 
fifty years of trial practice in Massa- 
chusetts. According to the Boston Bar 
Journal, the one day in court to which 
he looks back with most delight did not 
involve a great victory of his own making 
but the undoing of an adversary exces- 
sively addicted to cross-examination. It 
was a family row, with Graham repre- 
senting a brother and opposing counsel a 
sister. The concluding portion of the 
brother's cross-examination—at least we assume it went no fur- 


George Harnagel, Jr. 


ther—is set forth below : 
Q. Did you talk with your brother during the noon recess? 


A. No. 

QO. Didn't I see you in the corridor, talking with your brother, 
near the settee out there ? 

4. Oh yes, he asked me a question. 

. What did he ask you ? 
(Pause. ...) I don’t want to tell you. 

. What did he ask you ? 

. I told you I don’t want to tell you, and you don’t want to 
know. 

Counsel, addressing the Court: 1 wish you would order him to 
answer the question. 

The Court: Well, he told you that he didn’t want to answer it 
and that you do not want the answer. Now, after that warn- 
ing, do you want me to order him to answer ? 

Counsel, addressing the Court: Yes, I do. 

The Court: All right, Mr. Lipper, I am afraid you will have to 
answer the question. 

A. (Witness folds his arms slowly across his chest, steps back 
in the witness stand, pauses, and then speaks.) He asked 
me, “Where did sister get that damn fool who is trying the 
case for her ?” 
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Editorial Enterprise in Oil 
Dicta of the Denver Bar Association recently published a special 
mineral law issue. Most of the articles were devoted to oil and gas 
and ten oil companies helped defray the expense involved. The 
issue included, along with articles by established practitioners, the 
prize-winning essays in a student writing competition at the Uni- 
versity of Colorado College of Law. The prizes were provided by 
the Rocky Mountain Mineral Law Foundation. 
of * * 
Typographical Error — Prejudicial Type 
“We enjoyed Judge Van Dusen’s talk because his thoughts were 
particularly opposite to the work in which most of us are engaged.” 
—Federal Bar Association Bulletin. 
xk * x 


What happens when a law school dean is rudely snatched from 
his ivory tower to find himself a defendant in a real life lawsuit 
where the other side wants to play for keeps? That happened to 
Dean Ervin N. Griswold of the Harvard Law School some time 
ago. He was charged with conversion of an idea for a foreign tax 
service by Dr. J. Irizarry y Puente, who asked for substantial 


damages from the dean and his employers. But the court in Puente 
v. President and Fellows of Harward College et al., 149 F. Supp. 
33, wasn’t impressed with the claim and granted the defendants’ 
motion for summary judgment. The motion was made on five 
separate grounds but the court said the first one—want of novelty 
—was plenty good enough without bothering about the other four. 
* * * 

About 65% of the dues collected by the Detroit Bar Association 

are used to operate its library. 
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Compiled from the World Almanac and the L.A. Daily Journal of 
August, 1932, by A. Stevens Halsted, Jr. 


With the closing of nominations for 
members of the State Bar, candidates 
from the Los Angeles area are Guy 
Richards Crump (unopposed), Roland 
G. Swaffield of Long Beach (incum- 
bent), and C. Morton Booth and John 
W. Hart of Los Angeles. 

* * * 
The most successful Olympic Games 
A. Stevens Halsted, Jr. ever staged have just concluded in Los 
Angeles. A total of 384,400 tourists 
from other states and foreign countries came to Los Angeles 
for the games, according to figures of the All-Year Club. 
* * * 


Mrs. Amelia Earhart Putnam left Harbor Grace, N. F. last 
June in her airplane and landed in Londonderry, Ireland, in 
13%4 hours, having travelled 2,026 miles. She was the first 
woman to fly across the Atlantic alone. Her goal was Paris 
but she was forced down by engine trouble. Her feat also won 
the distance record for women. 

oe 


The United States has evolved a new foreign policy based 
on non-recognition of territorial gains made by any nation 
which breaks the terms of the Kellogg Pact, Wm. R. Castle, 
Jr. acting Secretary of State declared in Washington, D. C. 


* * * 


In addition to the presidency, the United States Senatorial 
race in this State is attracting major interest, and the boys 
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are now going at it, hammer and tongs. Senator Tallant Tubbs 
of San Francisco is flying about the state by autogiro. Con- 
gressman Joe Crail is conducting a vigorous campaign. Samuel 
M. Shortridge, who holds the office sought by Tubbs and Crail, 
Leo V. Youngworth, William Gibbs McAdoo, the Rev. R. P. 
“Bob” Shuler are other candidates. 


* oe * 


In Nevada a divorce may be obtained after a six weeks 
residence, but it takes a year to go crazy! A fishing or hunt- 
ing license is available only after six months of living in Ne- 
vada, but no time at all is required for marriage licenses. Such 
are the peculiar residential requirements of that State. The 
confusion and inconsistancy has resulted from frequent amend- 
ments to the divorce law in the hope of attracting a large 
volume of divorce business. Strange situations sometimes de- 
velop. There was the woman, for instance, who couldn’t under- 
stand why she was denied a resident fishing license after a 
court had just finished granting her a divorce on the basis 
that she was a Nevadan. 


* * * 


Census figures for 1930 reveal a total of 160,605 lawyers in 
the nation, as compared to 122,519 ten years before. During 
the last decade the numbers in the legal profession have in- 
creased by a third, which is twice the percentage of increase 
of the population during the same period, and five times that 
of doctors. 
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